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Attorneys for Plaintiff Mary Elizabeth Burns 

 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO 

 
MARY ELIZABETH BURNS, an individual; 
 
   Plaintiff, 
 vs. 
 
SAN DIEGO STATE UNIVERSITY; 
BOARD OF TRUSTEES OF THE 
CALIFORNIA STATE UNIVERSITY; and 
DOES 1 through 50, inclusive, 
 
   Defendants. 
 

 
 

Case No.:  
 
COMPLAINT FOR: 

(1) Breach of Contract; 
(2) Breach of the Covenant of Good Faith 

and Fair Dealing; and 
(3) Retaliation 
 

 
Jury Trial Demanded 
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INTRODUCTION 

1. This case arises from San Diego State University’s unlawful decision to fire one 

of its leaders in women’s athletics without any legitimate cause.  Plaintiff Mary Elizabeth 

Burns (“Coach Burns”) was committed to excellence in every facet of SDSU’s athletics 

programs.  SDSU fired her in retaliation for her unwavering demands that SDSU put women’s 

basketball and men’s athletics on an equal footing.  In a feeble attempt to cover up the real 

reason for firing her, SDSU fabricated a pre-textual explanation for her termination that was 

intentionally and devastatingly harmful to her.  As a result, Coach Burns has not been able to 

secure another coaching position, despite her incredible record of success.   

2. Coach Burns led SDSU’s women’s basketball program for 16 years.  The 

program enjoyed unprecedented success during her tenure as head coach.  Coach Burns is the 

winningest coach in SDSU women’s basketball history, with an overall 295-186 record.  Coach 

Burns led her team to six regular-season conference championships, four league tournament 

titles, and seven NCAA tournaments, including one Sweet 16 appearance.   

3. Coach Burns’ commitment to success went beyond the basketball court.  She 

was dedicated to ensuring that her student players also succeeded academically.  Under her 

leadership, SDSU had an unprecedented 100% graduation rate for all students who played for 

four years on the women’s basketball team.   

4. At the same time that Coach Burns was achieving this success, she had to fight a 

dysfunctional athletics administration that prioritized men’s sports over women’s basketball.  In 

her last eight years at SDSU, the athletics department had five different athletic directors.  This 

frequent turnover resulted in significant deficits for the women’s basketball program in terms 

of support infrastructure for academics, housing, facilities, equipment, promotion, and staffing.  

The athletic directors focused their time, efforts, and priorities on football and men’s 

basketball, to the detriment of women’s athletics.   

5. Coach Burns refused to remain silent in the face of the inequities she witnessed.  

She regularly complained regarding the department’s disparate treatment of the women’s 

basketball program.  In response, department leaders and SDSU personnel criticized Coach 
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Burns for being “rough around the edges.”  Coach Burns endured this mistreatment by focusing 

her energy on the women’s basketball program and its success. 

6. On April 16, 2013, however, SDSU went much further to harm Coach Burns.  

SDSU’s athletic director, Jim Sterk (“Sterk”), summoned Coach Burns to his office under the 

guise of an annual review.  When Coach Burns arrived, she was blindsided by Sterk’s demand 

that she agree to resign, retire, or be fired.   

7. During this meeting, Richel Thaler (“Thaler”), SDSU’s associate vice president, 

told Coach Burns that the sole reason for SDSU’s decision to terminate her was because Coach 

Burns had allegedly struck a subordinate.  Sterk told her there was video evidence.  Coach 

Burns had no idea what they were talking about, because she has never intentionally struck a 

subordinate, athlete, or any other SDSU personnel.   

8. Given this Hobson’s Choice, and considering Sterk’s warning that Coach Burns 

would lose retirement benefits if she forced SDSU to fire her, Coach Burns “opted” to retire.   

9. Coach Burns has suffered substantial damage as a result of SDSU’s retaliation 

and bad faith termination.  She has watched her stellar career and reputation be destroyed by 

SDSU.  She brings this lawsuit to make SDSU accountable for its misconduct and the harm it 

has caused.   

THE PARTIES 

10. Plaintiff Mary Elizabeth Burns is and at all times mentioned herein was a natural 

person residing in the City and County of San Diego, California.   

11. Defendant San Diego State University is and at all times mentioned herein was a 

governmental entity organized and existing under the laws of the State of California.   

12. Defendant Board of Trustees of California State University is and at all times 

mentioned herein was a governmental entity organized and existing under the laws of the State 

of California.  Defendants Board of Trustees of California State University and San Diego State 

University are collectively referred to as “SDSU” herein.   

13. Defendants DOES 1 through 50, inclusive, are sued herein under fictitious 

names.  Their true names and capacities are unknown to Plaintiff.  When their true names and 
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capacities are ascertained, Plaintiff will amend this complaint by inserting their true names and 

capacities herein.  Plaintiff is informed and believes, and thereon alleges, that each of the 

fictitiously named defendants is responsible in some manner for the occurrences herein alleged, 

and that the damages sustained by Plaintiff were proximately caused by such defendants. 

14. Upon information and belief, Plaintiff alleges that each of the defendants herein 

was, at all times relevant to this action, the agent, employee, representing partner, and/or joint 

venturer of the remaining defendants and was acting within the course and scope of the 

relationship.  Plaintiff is further informed, believes, and thereon alleges, that each of the 

defendants herein gave consent to, ratified, and authorized the acts alleged herein to the 

remaining defendants. 

JURISDICTION AND VENUE 

15. This Court has jurisdiction over Coach Burns’ claims, and is the proper venue, 

because these claims are brought under California law, and a substantial amount of the events 

and conduct alleged herein took place in the County of San Diego, California. 

GENERAL ALLEGATIONS 

16. Coach Burns was head coach of the SDSU women’s basketball team from 

1989 to 1997.  She left SDSU to serve as head coach of the Ohio State University women’s 

basketball team, and as strength and conditioning coach at Stanford University.  In 2005, Coach 

Burns returned to SDSU as head coach of the women’s basketball team.   

Coach Burns’ Employment Agreement 

17. Coach Burns and SDSU renegotiated her Employment Agreement on 

September 11, 2007 (the “Agreement”).  The Agreement was for an initial five year term, but 

the parties agreed to extend it in September 2010, and on July 17, 2012.  The July 17, 2012 

extension was valid through June 30, 2017.   

18. A true and correct copy of the Agreement is attached hereto as Exhibit A and is 

incorporated herein by reference.  According to Section V.B of the Agreement, SDSU was only 

entitled to terminate Coach Burns for “cause.”   
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19. A true and correct copy of the July 17, 2012 extension is attached hereto as 

Exhibit B and is incorporated herein by reference.  In this extension, SDSU agreed to pay 

Coach Burns an annual salary of $220,000, with the opportunity for future merit increases.  The 

July 17, 2012 extension expressly states that all other terms of the Agreement will remain in 

force and effect.   

Coach Burns Repeatedly Challenged SDSU’s Disparate Treatment  
Of Its Women’s Sports Programs During Her Employment 

20.  During the course of her employment at SDSU, Coach Burns repeatedly 

challenged SDSU’s disparate treatment of its women’s basketball program compared to men’s 

sports such as football and basketball.   

21. Coach Burns worked under five athletic directors in her second stint at SDSU.  

During this time, she regularly confronted the athletic directors about the fact that the women’s 

basketball team did not receive the same benefits provided to men’s athletics programs at 

SDSU.  This disparate treatment existed at all levels of the athletic department, including the 

provision of equipment and supplies, scheduling of practice time, travel budgets, number of 

coaches and tutors, compensation of coaches and tutors, locker room and practice facilities, 

housing support, and publicity.   

22. For example, Coach Burns had to fight for the women’s basketball team to have 

clean gear and equipment, a strength coach, and facility time during the off-season, even 

though the men’s basketball team regularly trained with these benefits during the off-season. 

23. As another example, SDSU required Coach Burns to count male practice players 

as female participants in SDSU’s annual mandatory gender equity report to the U.S. 

Department of Education and in “Voluntary Self-Monitoring of Equal Opportunity in Athletics 

for Women Students (former CSU/CA NOW Consent Decree)” reports.  Coach Burns 

reasonably believed that this disclosure violated the Equity in Athletics Disclosure Act 

(“EADA”), or that it could result in an EADA violation.   

24. Coach Burns expended her own funds to make up for SDSU’s lack of support 

for the women’s basketball program.  Coach Burns spent thousands of dollars of her own 
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money to purchase food, gear, and practice equipment, take staff members to working lunches, 

purchase parking passes for staff members, and pay for moving expenses for staff members.   

25. Coach Burns complained to Jim Sterk and John David Wicker in late 2012 about 

the fact that they were planning to hire a man as the assistant director of media relations when 

there were no women in similar positions working in the SDSU Sports Information 

Department.   

26. Coach Burns frequently had to scramble to find practice space for the women’s 

basketball team because the courts they were supposed to practice on were unavailable.  This 

caused delays and interruptions of practices.  For example, when the women’s team arrived to 

practice in Peterson Gym one weekend morning (Men’s Basketball had a scheduled game 

against Arizona in Viejas Arena later that same day) they found the entire practice floor was 

covered with event flooring for an Arizona Pre/Post Game booster party to be held later in the 

day in conjunction with the men’s game. Coach Burns, her staff, and her players had to move 

the event flooring themselves just to practice.  And when practice was over, they had to help 

put it all back down. On another occasion, the women’s basketball team had to practice in part 

of the gym amidst a volleyball tournament.     

27. During production meetings to discuss promotions and plans for men’s and 

women’s basketball games in the upcoming season, the athletic administration typically came 

to the meeting with a well-thought plan for the men’s basketball season that included fan 

giveaways (like free t-shirts or red/black wigs), advance ticket sales, and parking for boosters.  

In contrast, the women’s basketball staff at the production meetings was often left to demand a 

similar plan for women’s basketball.  Because of these demands, women’s basketball got some 

fan giveaways, but not as many as men’s basketball.  Many of the women’s basketball fan 

giveaways were simply leftovers from the men’s basketball games.  Coach Burns complained 

about this to athletic department officials. 

28. Although SDSU had set up online ticket ordering for men’s basketball and 

football games, the women’s basketball tickets were only available at the door for single game 
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purchase.  SDSU eventually created a season ticket package for women’s basketball that could 

be ordered online, but only after Coach Burns and her staff complained. 

29. Coach Burns is informed and believes that she was criticized internally for 

speaking out on behalf of women’s basketball.  In 2010, Richel Thaler tried to limit Coach 

Burns’ contract extension to one year, telling others that Coach Burns is “rough around the 

edges.”   

SDSU Terminated Coach Burns Without Legitimate Cause 

30. SDSU retaliated against Coach Burns for raising all of these issues regarding the 

disparate treatment of women and women’s sports when SDSU terminated her employment 

without legitimate cause.  Jim Sterk called Coach Burns into his office on April 16, 2013, 

purportedly for her annual season review. 

31. When Coach Burns arrived at Sterk’s office, she quickly realized that this was 

not a performance review.  John David Wicker and Richel Thaler were also present.  Almost 

immediately after she arrived, Sterk told Coach Burns that SDSU was terminating her and that 

she had to decide whether to resign, retire, or be fired on the spot.   

32. Needless to say, Coach Burns was shocked.  The women’s basketball team had 

just completed a record-setting season.  Coach Burns had just been named Mountain West 

Conference Coach of the Year, WBCA NCAA Division I Region 7 Coach of the Year, and a 

finalist for NCAA Division I National Coach of the Year.   

33. Sterk and Thaler told Coach Burns several times during this meeting that the 

“sole cause” for her termination was a video showing her striking a subordinate.  Coach Burns 

had absolutely no idea what they were talking about.  She asked for more information and an 

opportunity to discuss this accusation, but Sterk and Thaler told her that her termination was 

“automatic,” “non-negotiable,” and approved by SDSU President Elliot Hirshman.  

34. Coach Burns’ shock and confusion was compounded by the fact that, over the 

years of her tenure, the previous and current presidents of San Diego State University attended 

multiple home and away games for the women’s basketball team.  Each of them sat in close 

proximity to the women’s basketball team bench where they could easily and fully view all of 
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Coach Burns’ conduct during the game.  Neither of them ever levied any criticism of Coach 

Burns’ bench decorum.  To the contrary, she received letters of commendation for the 

performance of the women’s basketball team season to season.  In fact, President Hirshman 

sent the most recent recommendation letters to her less than one month before she was forced 

to retire. 

35. Sterk and Thaler told Coach Burns that if she did not agree to retire, she would 

lose pension benefits.  They showed her a press release that had already been drafted 

announcing her retirement.   

36. Under immense pressure to make a decision on the spot, and with the specter of 

losing pension benefits hanging over her head, Coach Burns reluctantly agreed to “retire.”   

The Video That Was The “Sole Cause” For SDSU’s Decision  
Does Not Support A Termination 

37. Days after her termination, SDSU reluctantly provided Coach Burns with a copy 

of the video that it stated was the “sole cause” for its decision to terminate her.  The video was 

taken during a game in February 2013, two months before her termination. 

38. The video does not show Coach Burns striking any other person.  During the 

video, Coach Burns makes incidental physical contact with Adam Barrett, a member of her 

staff.  This insignificant contact was made in the heat of watching the game and coaching the 

team.  The video makes it clear that this contact was not intentional or malicious.  It was a 

spontaneous, harmless response from a coach in the middle of a basketball game. 

SDSU Treated Coach Burns Differently Than Her Male Colleagues 

39. SDSU’s gross overreaction to the video, and its termination of Coach Burns, 

stands in stark contrast to how SDSU handled allegations against a male football coach just a 

few years ago. 

40. In 2002, SDSU became aware that its then-football coach, Tom Craft, had 

slapped a freshman football player across the face in front of his teammates.  Coach Burns is 

informed and believes that SDSU was aware that several people had witnessed this direct and 
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intentional abuse of a player, but SDSU refused to fully investigate it or take action against 

Coach Craft. 

41. Rather than taking action against Coach Craft and addressing the abuse, Coach 

Burns is informed and believes that SDSU spent millions of dollars fighting a whistleblower 

complaint brought by SDSU’s strength coach based on the incident.   

42. Coach Burns is informed and believes that SDSU never disciplined Coach Craft 

for his abusive contact.  Coach Craft remained SDSU’s football coach until he was fired in 

2005 – not for the abuse, but for his poor performance as a coach. 

SDSU’s Conduct Has Prevented Coach Burns From Obtaining Other Coaching Jobs 

43. SDSU’s decision to terminate Coach Burns based on the false pretext that she 

struck a subordinate has had a devastating effect on her reputation and career.   

44. SDSU waited two months to discuss the video with Coach Burns.  These two 

months would have been the best time for Coach Burns to pursue a new coaching opportunity, 

because it is the typical time of year for staff changes in women’s basketball.  By waiting two 

months, SDSU materially limited Coach Burns’ job opportunities.  For example, Coach Burns 

chose not to pursue a Division I head coaching opportunity in February 2013, because she was 

under contract with SDSU.   

45. Coach Burns has been substantially harmed by SDSU’s conduct.  She was 

entitled to be paid a minimum of $880,000.00 in additional base salary under the July 17, 2012 

extension.  She has lost pension benefits.  Because of SDSU’s pretextual excuse for her 

termination, Coach Burns has been unable to find alternative employment, and will likely not 

be able to find another job coaching women’s basketball at a Division I school.   

Coach Burns Has Exhausted Her Administrative Remedies 

46. Coach Burns filed a request for a right to sue letter with the California 

Department of Fair Employment and Housing (“DFEH”) on October 1, 2013.  The DFEH 

issued a right to sue letter, attached as Exhibit C, on October 7, 2013. 

47. Coach Burns filed a government tort claim following the procedures set forth by 

the California State University on October 1, 2013.  CSU issued a notice rejecting Coach 
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Burns’ claim on November 5, 2013, a true and correct copy of which is attached hereto as 

Exhibit D. 

FIRST CAUSE OF ACTION 
(Breach of Employment Contract Against Board of Trustees and SDSU) 

48. Coach Burns incorporates and realleges all of the above paragraphs as if fully 

set forth herein. 

49. Coach Burns had a valid, written employment contract (the “Agreement”) with 

SDSU.  See Exhibit A. 

50. Coach Burns and SDSU agreed to extend this contract through June 30, 2017.  

See Exhibit B.   

51. Coach Burns did all, or substantially all, of the significant things that the 

Agreement required her to do, or she was excused from doing those things. 

52. The Agreement provided that SDSU could only terminate Coach Burns for 

“cause,” and provides specific definitions for “cause.” 

53. SDSU breached the Agreement by terminating Coach Burns without cause.  

Coach Burns did not engage in any conduct that falls within the definitions of “cause” in the 

Agreement. 

54. SDSU’s termination of Coach Burns was arbitrary, capricious, and pretextual.   

55. SDSU failed to conduct an adequate investigation before terminating Coach 

Burns.  SDSU also failed to provide notice to Coach Burns of the claimed misconduct, or give 

her an opportunity to respond to its charges. 

56. Coach Burns was harmed by SDSU’s breach in an amount to be determined at 

trial, with interest thereon. 

SECOND CAUSE OF ACTION 
(Breach of the Implied Covenant of Good Faith and Fair Dealing Against SDSU) 

57. Coach Burns incorporates and realleges all of the above paragraphs as if fully 

set forth herein. 

58. Coach Burns had a valid, written employment contract (the “Agreement”) with 

SDSU.  See Exhibit A. 
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59. Coach Burns and SDSU agreed to extend this contract through June 30, 2017.  

See Exhibit B.   

60. The Agreement provided that SDSU could only terminate Coach Burns for 

“cause,” and provides specific definitions for “cause.” 

61. Every contract contains within it an implied covenant of good faith and fair 

dealing.  This implied covenant ensures that a party to the contract will not take actions to 

unfairly interfere with the other party’s right to the benefits of the contract. 

62. SDSU breached the implied covenant of good faith by unilaterally and 

arbitrarily determining that the conduct in the video amounted to “cause” according to the 

Agreement.  The conduct shown in the video does not meet any definition of “cause” in the 

Agreement. 

63. Coach Burns was harmed by SDSU’s breach in an amount to be determined at 

trial, with interest thereon. 

THIRD CAUSE OF ACTION 
(Retaliation in Violation of the  

California Fair Employment and Housing Act Against SDSU) 

64. Coach Burns incorporates and realleges all of the above paragraphs as if fully 

set forth herein. 

65. At all times mentioned herein, California Government Code Section 12940(f) 

was in full force and effect, and binding upon Defendants Board of Trustees and SDSU.  This 

section prohibits defendants from discharging, expelling, or otherwise discriminating against 

any person because the person has opposed any practices forbidden by Government Code 

Section 12940 or because a person has filed a complaint, testified, or assisted in a proceeding 

against that provision. 

66. Defendants Board of Trustees and SDSU, their agents, administrators, 

supervisors, and members of the athletic department violated Section 12940 as described in the 

paragraphs above. 

67. Coach Burns is informed and believes that Board of Trustees and SDSU 

terminated her employment because she complained about the disparate treatment of women’s 
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athletics compared to men’s athletics, including its discriminatory effect on the working 

environment in the women’s basketball program. 

68. As a proximate cause of this retaliation, Coach Burns has sustained and 

continues to sustain substantial losses of earnings and other employment benefits in an amount 

to be determined at trial. 

69. Defendants’ actions were despicable and done with oppression, malice, and a 

conscious disregard of Coach Burns’ rights.  For example, by using the pretext of a workplace 

violence incident, Defendants have irreparably harmed Coach Burns’ reputation and made it 

unlikely, if not impossible, that she will ever be able to coach women’s basketball at the 

Division I level again.  As a result, Coach Burns is entitled to punitive or exemplary damages 

in an amount to be determined at trial. 

70. As a further direct and legal cause of Defendants’ conduct, Coach Burns has 

been compelled to retain the services of counsel to protect and enforce her rights, and therefore 

has incurred, and continues to incur, attorneys’ fees and litigation costs for which Coach Burns 

is entitled to reimbursement in an amount to be determined at trial.   

PRAYER FOR RELIEF 

WHEREFORE, Coach Burns prays for judgment against Defendants as follows: 

71. For general, compensatory, and special damages according to proof; 

72. For punitive or exemplary damages; 

73.  For an award of attorneys’ fees; 

74. For an award of interest, including pre-judgment interest, at the highest legal 

rate; 

75. For reimbursement of all costs of suit incurred, including expert witness fees; 

and 

76. For such other and further relief as the Court deems just and proper. 

JURY DEMAND 

77. Plaintiff demands a jury trial of all triable issues.  
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