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NEWS RELEASE

FITZGERALD KNAIER LLP SECURES TRIAL VICTORY
IN LONG-RUNNING PAT & OSCAR’S LITIGATION

The Honorable Judge Kevin Enright of the San Diego Superior Court yesterday issued a
final Statement of Decision in the case of Pat & Oscar’s Concepts, Inc. v. Casual Food Group,
et al., a lawsuit brought by the owner of the Pat & Oscar’s restaurant brand against a group of
former Pat & Oscar’s franchisees, who converted their restaurants to O’s American Kitchen
following the bankruptcy of Pat & Oscar’s. Although the plaintiff sought nearly $23 million in
damages against the former franchisees, the court declined to award any actual damages to the
plaintiff, and instead awarded a total of $100 in nominal damages.

The decision is a significant victory for the defendants, the owners of O’s American
Kitchen restaurants, represented by Fitzgerald Knaier LLP. After a trial lasting over a month, the
jury refused to find the defendants liable, and awarded no damages to either side on any of the
claims or counterclaims. The jury deadlocked on the plaintiff’s claim for breach of contract, and
the parties chose to have Judge Enright decide this remaining claim, rather than going through a
second trial. In his final decision, the judge rejected the plaintiff’s contention that it had suffered
nearly $23 million in lost profits, and he ruled in favor of the O’s American Kitchen owners on
the plaintiff’s claim that they violated California’s Unfair Competition Law.

A representative of the O’s American Kitchen owners stated: “We are very pleased with
the result, which ends years of litigation over our right to sell breadsticks, lemon and barbecue
chicken, ribs, and other popular menu offerings. Following the bankruptcy of Pat & Oscar’s and
the loss of our franchises, we worked very hard to improve our recipes, change our décor, add
new menu items, and forge a new identity as O’s American Kitchen. With the judge’s decision,
we are again able to focus on providing high quality hand-crafted menu items in a fast-casual
format.”

Pat & Oscar’s was originally founded as “Oscar’s” in San Diego, by Pat & Oscar
Sarkisian and their children John Sarkisian and Tammy Moore. Known for its popular
breadsticks, the restaurant chain was sold by the Sarkisians to Sizzler in 2000, for roughly $22



million. Shortly after the sale, the chain was renamed from “Oscar’s” to “Pat & Oscar’s,” due to
another restaurant’s ownership of the trademark “Oscar’s.” The chain then suffered an e. Coli
outbreak, followed by a failed expansion and franchising effort by Sizzler and subsequent
owners. In 2011, the chain went into Chapter 7 bankruptcy, and the Sarkisian family
repurchased the brand from the company’s largest creditor for $370,000. The Sarkisians also
took over the lone non-franchised Pat & Oscar’s restaurant still operating, on Sarkisian-owned
land in Temecula. After the existing Pat & Oscar’s franchise owners failed to come to terms
with the Sarkisians over how to revitalize the brand, the franchisees converted their restaurants to
become O’s American Kitchens. The Sarkisian family then sued the franchisees, contending that
they breached their Pat & Oscar’s franchise agreements by continuing to use the Pat & Oscar’s
recipes and restaurant system, along with a similar looking logo. In the trial, the Sarkisian
family claimed lost profits damages of $22,958,757. After the jury rejected most of the claims,
the judge in the case awarded a total of $100, and declined the Sarkisians’ request to enjoin the
defendants from using their current name, logo, recipes, and restaurant system.

Lead attorney for Defendants, Ken Fitzgerald, stated: “This was a hard fought case in
which the Plaintiff was represented by very skilled trial lawyers. The Sarkisians were claiming
that assets they had paid $370,000 to acquire out of bankruptcy were essentially worth about $23
million, and they supported that claim with the opinion of a well-credentialed damages expert
witness. We are grateful that the court rejected this claim, and we are pleased that our clients are
now free from the burden of this overreaching litigation effort.”

A copy of Judge Enright’s decision is attached.

Fitzgerald Knaier LLP is a law firm of highly experienced trial attorneys committed to
aggressive, honest advocacy. It is a San Diego boutique litigation firm, focused exclusively on
trying cases and handling controversies for its clients.
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 suffering losses. Indeed, revenues at the single Pat & Oscar’s restaurant actually run by Moore—

|| caused significant differences in sales and profitability for each restaurant, and impacted the

lost profits opinion, an expert may not ignore actual “[h]istorical data.” Sargon, 55 Cal. 4th at 774,
778 (rejecting a lost profits opinion that failed to account for actual performance). Dr. Kennedy’s
opinion failed to meet these standards. He assumed that, under Plaintiff’s control, Defendants’
restaurants would have been immediately profitable and that their revenues would have grown by
three percent per year, in perpetuity. However, the actual financial performance of these restaurants,
both before and after Plaintiff’s hypothetical takeover, contradicts these assumptions. In 2011, after
a decade-long decline, the Pat & Oscar’s restaurant chain fell into Chapter 7 bankruptcy. Thus, by
the time of Plaintiff’s hypothetical takeover, the chain was in poor financial health.

Further, revenues at Defendants’ restaurants declined by over 15 percent the first year in
which the purported takeover was supposed to occur, and had declined by a total of 40 percent by

the end of the following year. By the time of trial, most of the restaurants had either closed or were

who under Dr. Kennedy’s assumptions would have been responsible for running Defendants’
restaurants—declined by approximately 33 percent in the year following Plaintiff’s proposed
takeover and were flat the year after.

Second, Dr. Kennedy failed to account for factors that actually depressed the restaurants’
revenues and profits in the years following Plaintiff’s proposed takeover, and in all likelihood would
have also done so under Plaintiff’s watch. As explained in the testimony of the franchise owners
and Defendants’ damages expert, Tom Lambert, each individual restaurant faced its own unique
challenges, such as highway construction, mall renovations, and increasing competition by particular

fast casual competitors near each particular store. These individual circumstances for each store

likelihood of future sales and profits for each restaurant. Dr. Kennedy did not take these individual
circumstances into account in grouping all of the stores together and projecting uniform revenue and
profit growth for all of them.

Based on these undisputed facts and others, Defendants’ expert, Tom Lambert opined that
Dr. Kennedy’s lost profits projections were too speculative to be relied upon, and that Plaintiff did

not appear to have suffered any economic loss. The Court finds Mr, Lambert’s conclusions to be

-16-
STATEMENT OF DECISION




O 0 N SN B W N =

[N T NG N N S N T S I S R S L O R O L . T e e e e e G sy
® N & B RN~ S © ® oA W N o= O

more reliable than those of Dr. Kennedy, particularly in light of the substantial evidence of the actual
value of Plaintiff’s allegedly lost opportunity. Dr. Kennedy generally agreed that evaluating the fair
market value of an asset involves determining the amount for which it would change hands between
a willing buyer and a willing seller when both have reasonable knowledge of the facts and are not
under compulsion. 1/28/15 p.m. Transcript at 283:18 — 284:28. Here, the evidence showed that
nobody other than Defendants and the Sarkisian family bid on the Pat & Oscar’s brand when Sysco
sought to sell it. Defendants offered $350,000, and the Sarkisian family outbid them to purchase it
for $370,000. The Sarkisians then unsuccessfully attempted to sell that asset to Defendants for $1
million. Dr. Kennedy, nevertheless, proposed that what Plaintiff claims Defendants prevented it
from exploiting—the Pat & Oscar’s brand—was actually worth $22,968,757.

In the face of these facts, Dr. Kennedy’s opinion that Plaintiff, under Moore’s leadership,
would have earned millions in profits by taking over Defendants’ restaurants is “based on
assumptions of fact that are without evidentiary support.” Bushling v. Freemont Med. Ctr., 117 Cal.
App. 4th 493, 510-11 (2004); see also Berge v. Int’l Harvester Co., 142 Cal. App. 3d 152, 163
(1983) (rejecting an expert opinion on lost profits, where the business at issue had actually been
losing money). Because Dr. Kennedy did not credibly account for “profits [the restaurants] had ever
actually realized” (Sargon, 55 Cal. 4th at 759), he has no “acceptable basis for ascertaining lost
future profits” (id. at 774).

Regarding its lost profits claim, the Plaintiff claims that the current reality is not reflective of
the reality that would exist if the Defendants had not breached the termination provisions of the
franchise agreements. And, accordingly, Pat Kennedy could appropriately make assumptions that
had there been no breach and had the restaurants remained Pat & Oscar’s restaurants and been
operated competently, then he could properly analyze the supposed performance of the restaurants to
arrive at a reasonably certain determination of past and future lost profits.

However, the court, as trier of fact, is left to speculate. When asked about her vision for the
brand, Tammy Moore testified, in part, “... I thought we could do a multiple of things. I thought we
could open some franchise stores, some company stores, and actually a footprint of maybe some of

the smaller carryouts, too. So it was going to be a combination of all of these.” 1-21-15 p.m.

-17-
STATEMENT OF DECISION




O 00 2 O W AW e

[ S I NG T N R NS R S R S R S R O S T e o S = S e G ]
0 3 N h b WON = O O NN W N o

Transcript at 45:9-13.

Lost profits sustained by the Plaintiff in a company store would obviously differ in amount
than those sustained in a franchise store. The number of each type of store relative to the other
would have a dramatic effect on any lost profit calculation.

The court finds that the Plaintiff has failed to prove the extent of the lost profits it claims to
have suffered. Such lost profits are not reasonably certain. CACI 352. The court can only
speculate. The court cannot do so. Accordingly, nominal damages are awarded in the amount of
one hundred dollars against all defendants, except P&O Parkway Plaza LP, jointly and severally.

In Defendants’ and Cross-Complainants’ Objection to Court’s Proposed Statement of
Decision, they inquire as to the basis of a no liability finding in favor of Defendant P&O Parkway
Plaza LP on the breach of contract cause of action. The Court makes no finding on the liability of
P&O Parkway Plaza LP on that cause as it did not waive jury. Accordingly, that issue is not
properly addressed here. The jury issue raised will be the subject of a separate ruling and order.

B. Plaintiff’s Fifth Cause of Action for Vielation of the UCL

The Unfair Competition Law empowers the Court to enjoin business practices that are
unlawful, unfair, or fraudulent. Cal. Bus. & Prof. Code §17200. Plaintiff presented evidence at trial
of Defendants’ business practices in marketing and operating their O’s American Kitchen
restaurants, and Plaintiff submitted a Declaration from Dr. Kennedy after trial purporting to quantify
the cash from operations generated by Defendants in the operation of their restaurants.

A UCL claim is equitable in nature and must, therefore, be decided by the Court. Bank of the
West v. Super. Ct., 2 Cal. 4th 1254, 1266 (1992); Nwosu v. Uba, 122 Cal. App. 4th 1229, 1244.
Plaintiff’s UCL claim has a very limited recovery: “A UCL claim is equitable in nature; damages
cannot be recovered.” Bank of the West, 2 Cal. 4th at 1266. Under the UCL, “[p]revailing Plaintiffs
are generally limited to injunctive relief and restitution.” Cel-Tech Commc’ns v. L.A. Cellular Tel.
Co., 20 Cal. 4th 163, 179 (1999); ABC Internat. Traders, Inc. v. Matsushita Elec. Corp., 14 Cal. 4th
1247, 1268 (1997). “A court cannot, under the equitable powers of section 17203, award whatever
form of monetary relief it believes might deter unfair practices.” Korea Supply Co. v. Lockhead

Martin Corp., 29 Cal. 4th 1134, 1149 (2003).
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As pled, the Second Amended Complaint alleges that Defendants engaged in the following
conduct between October 2011 and the present, in violation of the UCL: (a) representing to the
public that they are rebranding the Pat & Oscar’s restaurant chain; (b) representing to the public that
nothing has changed in their restaurants, thereby deceiving the general public into believing that the
Pat & Oscar’s chain no longer exists; (¢) representing that the only change in the operation of their
restaurants is the composition of the barbecue sauce; (d) executing an illegal agreement, during
FFPE’s bankruptcy, purporting to give themselves the right to use FFPE’s property in the O’s
American Kitchen restaurants; () operated a “deceptively named company” P&O Restaurants, LLC;
(f) Defendants contacted the State of California to cancel Development’s franchise agreement; (g)
Defendants “hijacked the Pat & Oscar’s website” by circumventing FFPE to submit payment to the
service provider; (h) Defendants included hidden data of “Pat & Oscar’s” in its
www.osamericankitchen.com website; and (i) Defendants are operating an illegal and unregistered
franchise system.

1. Injunctive Relief

As to items (a) through (c), there was insufficient evidence that Defendants are presently
representing to the public that they are rebranding the Pat & Oscar’s restaurant chain, or that nothing
in their restaurants has changed, or that the only change in their restaurants is the barbecue sauce.
The only evidence of such conduct was that statements to that effect were made three and four years
ago, when the restaurants were first being rebranded. The O’s American Kitchen brand is now being
advertised and marketed by Defendants as its own brand with its own identity, so there is no
unlawful, unfair, or fraudulent conduct regarding statements to the public that the Court should
enjoin.

As to item (d), Defendants attempted to introduce evidence that on May 24, 2012, John
Kaufman executed a Trademark License Agreement on behalf of FFPE (Trial Exh. 117), permitting
P&O Restaurants, LLC to use the Pat & Oscar’s trademarks and intellectual property during a
rebranding period, until October 21, 2012. On April 18, 2012, the FFPE bankruptcy was terminated
by the Bankruptcy Court, but FFPE continued to exist as an entity. 2/9/15 a.m. Transcript at 65:1-8.
As of May 24, 2012, Plaintiff had not yet foreclosed on FFPE’s assets. As a result, neither the
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Bankruptcy Court, nor the trustee, nor Plaintiff appeared to own the Pat & Oscar’s trademarks and
intellectual property at that time. The Court sustained Plaintiff’s objection to Exh. 117. Defendants
ceased using the Pat & Oscar’s trademark as they rebranded their restaurants, and there was no
evidence of any continuing use of those trademarks at the time of trial, or at any recent time before
trial. Accordingly, there is no unlawful, unfair, or fraudulent business practice to enjoin with respect
to this item.

As to item (&), P&O Restaurants, LLC was created before the bankruptcy of FFPE as the
potential buyer of FFPE’s assets. When the purchase of FFPE’s assets could not be effectuated by
Defendants, nine months later, the then-dormant P&O Restaurants, LLC was used to formalize
among Defendants their cost-sharing percentages and licensing of the intellectual property in O’s
American Kitchen. Since P&O Restaurants LLC is and was merely a holding company, and not
used as a trade name or in any public manner in the O’s American Kitchen restaurants, there is no
unlawful, unfair or fraudulent conduct to enjoin with respect to this item.

As to item (f), there was no evidence that Defendants contacted the State to cancel
Development’s franchisor registration. The evidence was that Development abandoned its
application for registration as a franchisor licensed by the State of California. 2/5/15 a.m. Transcript
at 52:11-24. Development’s parent company was in Chapter 7 bankruptcy, and it was not receiving
any franchise royalties. In addition, because Plaintiff did not and is not seeking to register as a
franchisor, there is no unlawful, unfair, or fraudulent conduct by Defendants to enjoin with respect
to this item.

As to items (g) and (h), Plaintiff obtained control of the Pat & Oscar’s website in 2011, a
short time after it purchased FFPE’s assets. In addition, while a Pat & Oscar’s name appeared in the
html code of the O’s American Kitchen website for some period of time, the undisputed evidence
was that this metatag was removed from the website as soon as Plaintiff brought it to the attention of
Defendants through its opposition to Defendants’ motion for summary adjudication. That metatag
was removed by approximately March 26, 2013. Accordingly, there is no ongoing conduct by

Defendants concerning the former Pat & Oscar’s website, or the current O’s American Kitchen
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website, that is unlawful, unfair or fraudulent, and thus, there is no conduct for the Court to enjoin
with respect to these items.

As to item (i), insufficient evidence was presented to persuade the Court that Defendants are
operating an illegal and unregistered franchise system. The evidence indicates that Defendants are
not offering franchises to any potential franchisees, and they are not otherwise violating the
Franchise Investment law. Instead, they are sharing a commonly licensed O’s American Kitchen
trademark, and they are sharing expenses associated with collectively running and promoting their
O’s American Kitchen brand. There is no unlawful, unfair or fraudulent business practice to enjoin.

In sum, the Court finds no basis to grant injunctive relief under the UCL.

In Plaintiff’s Objections to Proposed Statement of Decision, Plaintiff objects to the Court
declining to enjoin some of the Defendants business operations, because the breaches of contracts
are continuing. Plaintiff argues that further breaches should be prevented because the breaches are
preventing Plaintiff from re-entering the markets. Additionally, Plaintiff objects that because a
breach of contract is unlawful and therefore a violation of the UCL, an injunction should issue to
prevent further violations.

The Court is not persuaded, as a matter of equity, that any of the business practices of
Defendants should be enjoined here. This finding is based on all of the facts and circumstances of
this case recited above.

The Fifth Cause of Action alleging violations of the UCL specifically pleads items (a) — (c)
stated above. Those items form the heart of the basis for injunctive relief sought by Plaintiff. Yet
the evidence showed that those actions of the Defendants took place primarily three and four years
ago. This evidence does not persuade the Court that continuing breaches and violations are
occurring, or will occur in the future, such that, in equity, an injunction should issue now.

For the reasons stated above, the Court is left to wonder if anything the Defendants still in
business are doing is preventing Plaintiff from re-entering the markets should it desire to do so.

2. Restitution
After trial, Plaintiff submitted Exhibits A and 4024. Exh. A is a “Summary of Earnings by

Store”. Exh. 4024 is a Declaration from Mr. Kennedy setting forth an estimate of Defendants’ cash
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flow from operations “from October 1, 2011 through present.” Plaintiff requests the total amount
reflected in Exh. A, i.e., $4,662,344.00, as monetary relief under the UCL. The evidence as stated
above does not support Plaintiff’s request, even if Dr. Kennedy’s estimates of Defendants’ cash flow
from operations were sufficiently reliable to enable the Court to quantify a restitutionary remedy.

Under the UCL, “disgorgement of profits” is available only in rare circumstances; the
California Supreme Court has explained that “outside the class action context, a disgorgement
remedy...is not authorized.” State v. Altus Fin, S.A., 36 Cal. 4th 1284, 1304 n.7 (2005). Further,
even if disgorgement were available, such a remedy must be “restitutionary” in nature. Korea
Supply Co., 29 Cal. 4th at 1148. To constitute restitution under the UCL, any profits must be either
1) money that was at one time in Plaintiff’s possession, or 2) money in which Plaintiff has a “vested
interest.” Id. at 1149. The revenues from Defendants’ restaurants, or more particularly, any profits
that Defendants made from those restaurants are not monies that were ever in Plaintiff’s possession.
Those monies were paid to Defendants by customers, in exchange for food and beverages the
customers received. Plaintiff was never a customer of Defendants’ restaurants, and Plaintiff is not
representing Defendants’ customers as a class representative.

To have a vested interest in Defendants’ profits, Plaintiff must be able to show that it had an
“ownership interest” in the profits, and more than a mere “contingent expectancy” in the receipt of
those monies. Id. at 1149-1150. In Korea Supply, the Supreme Court rejected the Plaintiff’s
argument that it had a vested interest in the Defendant’s profits, where the Plaintiff contended that
the Defendant unfairly profited from a third party. See Korea Supply, 29 Cal. 4th at 1149-1150; see
also Madrid v. Perot Sys. Corp., 130 Cal. App. 4th 440, 455 (2005) (“We also reject Plaintiff’s
apparent position that he could recover money [Defendant] received from third parties.”). The Court
is bound by that precedent here. Like the Plaintiff in Korea Supply, Plaintiff here had no “ownership
interest” in monies Defendants received from restaurant patrons. Accordingly, Plaintiff is not
entitled to monetary relief under the UCL.

Plaintiff objects that the Court fails to justify the refusal to award restitution and misstates
and misapplies the law, the Korea Supply case in particular. The Plaintiff states that a constructive

trust should be imposed. It need only show that it had a vested interest in the money Defendants
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received. Plaintiff argues the Court should, as a matter of equity, fashion a remedy to prevent
Defendants’ unjust enrichment at Plaintiff’s expense, because Plaintiff has a claim on Defendants’
revenues earned by their breach.

A constructive trust was not pled in the Second Amended Complaint. Regardless, though,
the Plaintiff has not met its burden to show monetary relief should be awarded pursuant to the UCL.

Korea Supply references the legislative concern to provide an equitable and “streamlined
procedure” to prevent unfair business practices and unfair competition when the UCL was enacted.
“Because of this objective, the remedies provided are limited.” Id. at 1150. “As one court has
noted: ‘Compensation for a lost business opportunity is a measure of damages and not restitution to
the alleged victims’. (Mai Systems Corp. v. UIPS (N.D. Cal. 1994) 856 F. Supp. 538, 542.)” Id. at
1151.

Citing the United States Supreme Court case of Great-West Life & Annuity Ins. Co. v.
Knudsen 534 U.S. 204, 213 (2002), Korea Supply held that “a constructive trust requires ‘money or
property identified as belonging in good conscience to the plaintiff [which can] clearly be traced to
particular funds or property in the defendant’s possession’. The recovery requested in this case
cannot be traced to any particular funds in (defendant’s) possession and therefore is not the proper
subject of a constructive trust”. Id. at 1150. The Court so finds here.
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Based on all of the facts and circumstances stated above, the Court finds that the Plaintiff has
not met its burden of proof that it is entitled to monetary relief under the UCL. While it is right to
utilize the court’s broad equitable powers “to fashion a remedy which would prevent defendant from
being unjustly enriched at plaintiff’s expense,” Martin v. Kehl 145 Cal.App.37228, 237 (1983),
when appropriate as Plaintiff urges, the Court finds that it cannot do so here. Even assuming that
some amount of restitution is appropriate here, the Court is left to only speculate as to what
percentage or amount of money from which Defendant or Defendants is fair, just and equitable.

Judgment is to be entered accordingly.

IT IS SO ORDERED.

Dated: A F =f5 /2% i&f

KEVIN A. ENRIGHT /
Judge of the Superior Court
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